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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF TEXIFORNIA 

 
 
 

SENATOR R. CLAYTON DAVIS  ) 
and REPRESENTATIVE NERESE  ) 
CAMPBELL,     ) 

) 
Plaintiffs   ) 

) 
v.   )   No. 09-cv-1180 

) 
THOMAS CARCETTI, President  ) 
of the United States,    ) 

) 
Defendant   ) 

_______________________________________ 

 

 

 

ORDER GRANTING PLAINTIFFS’ 
MOTION FOR SUMMARY JUDGMENT 

 
 

PEARLMAN, District Judge: 
 

Amidst rising casualties of U.S. troops and growing discontent at home with the 
United States’ occupation of West Baltizstan, Congress passed the “West Baltizstan 
Timetable Act of 2009” (“Timetable Act”). The Timetable Act sets a timetable for 
withdrawal of U.S. troops from West Baltizstan and limits the military’s authorized mission 
there. 

 
Even though the Timetable Act survived President Thomas Carcetti’s veto by more 

than a two-thirds vote of each house of Congress, the President has refused to comply with 
the statute on the grounds that it interferes with his power as the Commander in Chief of 
the armed forces. Senator R. Clayton Davis and Representative Nerese Campbell, both of 
Texifornia and both sponsors of the Timetable Act in their respective Houses of Congress, 
filed a complaint against President Carcetti in this Court. President Carcetti filed a motion 
to dismiss for lack of standing, and both sides have moved for summary judgment. 

 
For the reasons stated below, the congressmen’s motion for summary judgment is 

granted, and the President’s motions are denied. 
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A.  Background 
 

Joint Resolution Authorizing the Use of Force 
 

In 1996, West Baltizstan engaged in a war of aggression, including the use of 
chemical and biological weapons, against its neighbor East Baltizstan. The United States 
undertook military operations to liberate East Baltizstan and its people. After the liberation 
of East Baltizstan in 1998, West Baltizstan entered into a United Nationssponsored cease-
fire agreement under which it unequivocally agreed to eliminate its nuclear, biological, and 
chemical weapons programs, and to end its support for international terrorism. 

 
Through the efforts of international weapons inspectors, United States intelligence 

agencies, and West Baltizstani defectors, it was soon discovered that West Baltizstan had 
large stockpiles of chemical weapons and a large scale biological weapons program, and 
that West Baltizstan had an advanced nuclear weapons development program that was 
much closer to producing a nuclear weapon than intelligence reports had previously 
indicated. 
 

In addition to the weapons program, U.S. intelligence reports also indicated that 
members of al Qaeda, an organization bearing responsibility for various attacks on the 
United States, its citizens, and its interests, including the attacks that occurred on 
September 11, 2001, are known to be in West Baltizstan. U.S. intelligence indicates that the 
West Baltizstani government aids and harbors these terrorists. 

 
For several years, the United States engaged in prolonged diplomatic efforts to 

negotiate with West Baltizstan’s dictator, C.V. Royce, to terminate the country’s weapons 
programs and its support of international terrorist groups. On October 2, 2003, when it 
became clear that these diplomatic efforts would not ultimately be effective, the Senate and 
the House of Representatives passed the “Joint Resolution to Authorize the Use of United 
States Armed Forces Against West Baltizstan” (“Joint Resolution”). The Joint Resolution 
states as follows: 

 
WHEREAS West Baltizstan’s demonstrated capability and willingness to use 
weapons of mass destruction, the risk that the current West Baltizstani 
regime will either employ those weapons to launch a surprise attack against 
the United States or its Armed Forces or provide them to international 
terrorists who would do so, and the extreme magnitude of harm that would 
result to the United States and its citizens from such an attack, combine to 
justify action by the United States to defend itself; 
 
WHEREAS it should be the policy of the United States to support efforts to 
remove from power the current West Baltizstani regime and promote the 
emergence of a democratic government to replace that regime; 
 
BE IT RESOLVED by the Senate and House of Representatives of the United 
States of America in Congress assembled, 
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Section 1. Short Title. 
This joint resolution may be cited as the “Authorization for the Use of 
Military Force Against West Baltizstan.” 
 
Section 2. Authorization for Use of United States Armed Forces. The 
President is authorized to use the Armed Forces of the United States as he 
determines to be necessary and appropriate in order to defend the national 
security of the United States against the continuing threat posed by West 
Baltizstan, including by removing from power the current West Baltizstani 
regime. 
 
Even in light of this congressional authorization for the use of military force, the 

President continued to engage in diplomatic efforts with Royce for several months. 
Eventually, on August 3, 2004, the President ordered troops into West Baltizstan, under the 
direction of General Cedric Daniels, with a mission to depose Royce and install a new 
democratic regime. 

 
United States Occupation of West Baltizstan 

 
Right from the beginning, the military operation met incredible challenges. 

Insurgents, using their superior knowledge of the West Baltizstan terrain, effectively 
attacked, wounded, and killed U.S. forces much more often than the President and General 
Daniels had anticipated. Suicide bombers frequently attacked civilians in crowded 
marketplaces. Nonetheless, American efforts in West Baltizstan slowly achieved results, 
and within the first six months of occupation, the West Baltizstani government was 
overthrown and Royce was taken into custody. 

 
Deposing the regime proved to be the easiest part of the mission. Officials from the 

U.S. Department of State worked with West Baltizstani leaders to form a new democratic 
government, and American troops trained a new West Baltizstani military to protect the 
country against insurgent attacks. But these tasks were met with tremendous setbacks. 
Private contractors helping to rebuild the West Baltizstani infrastructure were kidnapped 
and beheaded on a weekly basis. Suicide attacks on civilian and military targets occurred 
with increasing frequency. And three West Baltizstani citizens running in the election for 
the new democratic cabinet were assassinated on the campaign trail. 
 

As the occupation dragged on with little progress in installing a democratic regime, 
debate began to rage in the United States about the continued propriety of committing 
billions of dollars in U.S. resources, and sacrificing the lives of our service members, to a 
cause that West Baltizstanis themselves were defeating on a daily basis. 

 
On March 3, 2009, insurgents launched a major attack on the “Green Zone” in the 

capital city of Atlantis. They destroyed the U.S. military headquarters, inflicted severe 
casualties across the U.S. military, and killed the U.S. ambassador. Three members of the 
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West Baltizstani cabinet, as well as the West Baltizstani Prime Minister, were beheaded 
during the attack. 

 
With news of this destruction, public support for the war in West Baltizstan reached 

an all-time low in the United States. Within two days of the attack, Senator Davis 
introduced legislation in the Senate to end U.S. military occupation of West Baltizstan. 

 
The Timetable Act 

 
On March 5, 2009, Senator Davis introduced the West Baltizstan Timetable Act of 

2009. The bill passed both houses of Congress without amendment, and the relevant 
section provides as follows: 

 
Section 1. Requirements 
 
(a) No Additional Troops. Beginning on the day this bill is enacted, no 
additional troops may be deployed to West Baltizstan. 
 
(b) 90 days. Over the first 90 days after this bill is enacted: 

 
(1) the President must decrease the troop level in West Baltizstan 
from 150,000 troops to 125,000 troops. Pursuant to section (a), he 
may not achieve this reduction by deploying new troops from the U.S. 
at a slower rate than he redeploys troops home. The reduction may be 
achieved only by redeploying troops home from West Baltizstan. 
 
(2) the President is authorized to continue the mission of installing a 
democratic regime. After 90 days, this mission is no longer 
authorized, and the President’s sole objective is to transport 
personnel back to the United States safely and efficiently. 
 

(c) 180 days. Over the next 90 days, the President must decrease the troop 
level in West Baltizstan from 125,000 troops to 100,000 troops. 

 
(d) 360 days. Over the next 180 days, the President must decrease the troop 
level in West Baltizstan from 100,000 troops to 50,000 troops. 
 
(e) 540 days. Over the next 180 days, the President must decrease the troop 
level in West Baltizstan from 50,000 to 0 troops. 

 
President Carcetti vetoed the Timetable Act, declaring that it was an 

unconstitutional interference with his authority as Commander in Chief of the armed 
forces. The veto was easily overridden by more than a two-thirds vote of each house of 
Congress, and the Timetable Act became law on March 15, 2009. 
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One month after the Timetable Act was passed, on April 15, 2009, Congress passed 
an appropriations bill that authorized spending on the West Baltizstani military effort for 
the next two years. 

 
0ÒÅÓÉÄÅÎÔ #ÁÒÃÅÔÔÉȭÓ 2ÅÁÃÔÉÏÎ 

 
President Carcetti staged a press conference immediately following the enactment 

of the Timetable Act. He announced to the American public that the plan Congress 
“suggested” for winding up the conflict in West Baltizstan was irresponsible and infringed 
on his constitutional authority as Commander in Chief of the armed forces. Within two 
weeks, the President deployed two additional national guard units, one from Texas, and 
one from California, to West Baltizstan, and redeployed two units home, as had previously 
been scheduled before the enactment of the Timetable Act. Up to the present time, he has 
continued deploying new troops from the United States, and redeploying troops home, at a 
rate that maintains current troop levels. 
 

The President also announced that he intends to maintain current troop levels until 
the mission of installing a new democratic government in West Baltizstan has been 
achieved and that he would continue to undertake that mission beyond the 90 days 
authorized by the Timetable Act, if necessary, using whatever resources were available. 
The first 90-day period has passed, and the President has made no reduction in the overall 
troop level, nor has he abandoned the mission of installing a democratic government in 
West Baltizstan, a process that he believes will likely take another three years. 
 

4ÈÅ #ÏÎÇÒÅÓÓÍÅÎȭÓ ,Á×ÓÕÉÔ 
 

Infuriated by the President’s usurpation of congressional authority, the Senate voted 
to authorize Senator Davis, and the House of Representatives voted to authorize 
Representative Campbell, to file suit in this Court seeking a declaratory judgment that the 
President is in violation of the Timetable Act and must follow the requirements set forth in 
the statute. The congressmen then moved for summary judgment on their claims. 

 
The President filed a motion to dismiss, arguing that the congressmen lacked 

standing to bring the lawsuit. He also filed a motion for summary judgment, arguing that 
the Timetable Act was unconstitutional because it infringed on his authority as the 
Commander in Chief of the armed forces. 
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B.  The Congressmen Have Standing to Bring This Suit. 
 

Article III, section 2 of the Constitution provides that this Court has jurisdiction over 
this dispute only if it is a “case” or “controversy.” One element of the case or controversy 
requirement is that plaintiffs, based on their complaint, must establish that they have 
standing to sue. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). The standing 
inquiry focuses on whether the plaintiff is the proper party to bring this suit, which “often 
turns on the nature and source of the claim asserted.” Warth v. Seldin, 422 U.S. 490, 500 
(1975). 

 
To meet the standing requirements of Article III, a plaintiff must allege “personal 

injury fairly traceable to the defendant’s allegedly unlawful conduct and likely to be 
redressed by the requested relief.” Allen v. Wright, 468 U.S. 737, 751 (1984). The Supreme 
Court has consistently stressed that a plaintiff’s complaint must establish that he has a 
“personal stake” in the alleged dispute, and that the alleged injury suffered is particularized 
as to him. Lujan, 504 U.S. at 560-61. The Supreme Court has also stressed that the alleged 
injury must be legally and judicially cognizable, which requires that the plaintiff have 
suffered “an invasion of a legally protected interest.” Id. at 560. 

 
The President argues that Senator Davis and Representative Campbell, as 

legislators, have not suffered any “personal injury,” and that they have no “legally protected 
interest” in ensuring that the Timetable Act is obeyed. 

 
Over the years, the Supreme Court has had few occasions to consider the standing of 

legislators acting as plaintiffs, and the Court upheld legislative standing in Coleman v. Miller , 
307 U.S. 433 (1939). In Coleman, 20 of Kansas’s 40 state senators voted not to ratify the 
proposed “Child Labor Amendment” to the federal Constitution. Id. at 436. With the vote 
deadlocked 20 to 20, the amendment ordinarily would not have been ratified. However, the 
State’s Lieutenant Governor, the presiding officer of the State Senate, cast a deciding vote in 
favor of the amendment, and it was deemed ratified. Id. The 20 state senators who had 
voted against the amendment filed an action in the Kansas Supreme Court seeking a writ of 
mandamus that would compel the appropriate state officials to recognize that the 
legislature had not ratified the amendment. Id. That court held that the 20 senators had 
standing to bring their mandamus action, but ruled against them on the merits. Id. at 437. 

 
The Supreme Court affirmed, emphasizing that if these legislators were correct on 

the merits, their votes not to ratify the amendment were deprived of all validity: 
 
Here, the plaintiffs include twenty senators, whose votes against ratification 
have been overridden and virtually held for naught although if they are right 
in their contentions their votes would have been sufficient to defeat 
ratification. We think that these senators have a plain, direct and adequate 
interest in maintaining the effectiveness of their votes. 
 
Id. at 438. Senator Davis and Representative Campbell have just as much a “plain, 

direct and adequate interest in maintaining the effectiveness of their votes” as the Kansas 
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senators in Coleman. Their power as legislators has been “overridden and virtually held for 
naught” by President Carcetti’s refusal to comply with the Timetable Act’s prohibitions and 
requirements. The Supreme Court recognized in Coleman that maintaining the 
effectiveness of a congressional vote is a protected interest. Id. 

 
Although this case is obviously distinguishable from Coleman, the D.C. Circuit’s 

decision in Campbell v. Clinton is instructive. See 203 F.3d 19 (2000). In Campbell, a number 
of congressmen sued President Clinton, claiming that he violated the War Powers 
Resolution and the Constitution by directing U.S. forces’ participation in a NATO campaign 
in Yugoslavia. Id. at 19. Congress took four actions related to the Yugoslav conflict: it voted 
down a declaration of war, it voted against an authorization of NATO air strikes, it voted 
against requiring the President to immediately end U.S. participation in the NATO 
operations, and it voted to fund involvement in NATO operations. Id. at 20. Thirty-one 
congressmen who were opposed to U.S. involvement in the Kosovo intervention filed suit 
seeking a declaratory judgment that the President’s actions violated the Constitution and 
the War Powers Resolution. Id. 

 
Citing the Supreme Court’s decision in Raines v. Byrd, 521 U.S. 811 (1997), the court 

determined that the congressmen’s power had not been “nullified,” and they therefore 
lacked standing, because they possessed “legislative remedies” to achieve their desired 
result. Id. at 22-23. Importantly, the court noted that Congress “could have passed a law 
forbidding the use of U.S. forces in the Yugoslav campaign,” or “could have cut off funds for 
the American role in the conflict.” Id. at 23. 

 
In this case, Congress passed a law that gave the President specific instructions for 

ending the occupation of West Baltizstan, in the way it believed most appropriate. It has 
done all it can to rein in the President’s power, by overriding his veto by more than a two-
thirds vote of each house, and it therefore lacks the “legislative options” that the 
congressmen in Campbell and Raines could use. Senator Davis and Representative Campbell 
have suffered an injury to their legal interest in maintaining the effectiveness of their 
congressional votes. Because the President is refusing to follow the statute that Congress 
has passed, the congressmen’s votes have been “nullified,” and a “case” or “controversy” 
therefore exists. 

 
C.  The Timetable Act Does Not Violate Article II of the Constitution 
 

The Constitution expressly grants Congress many powers related to war. Congress 
has the power to declare war, U.S. Const. art. I, § 8, cl. 11, to raise and support armies, id. cl. 
12, to provide and maintain a navy, id. cl. 13, to make rules for the government and 
regulation of the land and naval forces, id. cl. 14, to provide for the common defence and 
general welfare of the United States, id. cl. 1, and to make all laws that are necessary and 
proper for carrying out these powers, id. cl. 18. Perhaps most importantly, Congress has the 
power to spend the federal government’s money. Id. cl. 1. 
 

The President has the power to act as Commander in Chief of the armed forces. U.S. 
Const. art II, § 2. However, the President’s role is to prosecute the war that Congress has 
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authorized within the parameters Congress sets forth. This understanding of Congress’s 
role has consistently been recognized by the courts. Early in our country’s history, the 
Supreme Court set forth this interpretation in a series of cases arising from the naval war 
with France. The statutory basis for the conflict was a set of authorizations to use force 
against French maritime interests, but they were limited. The statutes empowered the 
President to use military force to take specific, limited sorts of actions against French 
vessels, and they identified the places where force could be exercised and the purposes for 
which force could be employed. 

 
In Bas v. Tingy, the Court explained that these statutes “authori[z]ed hostilities on 

the high seas by certain persons in certain cases,” but did not give the President the 
authority “to commit hostilities on land, to capture unarmed French vessels, nor even to 
capture French armed vessels lying in a French port.” 4 U.S. (4 Dall.) 37, 43 (1800) (opinion 
of Chase, J.) Congress had authorized a limited war against France, in the words of Justice 
Washington, it was a war “confined in its nature and extent; being limited as to places, 
persons, and things.” Id. at 40 (opinion of Washington, J.) In such a war, those “who are 
authori[z]ed to commit hostilities . . . can go no farther than to the extent of their 
commission.” Id. 

 
In Little v. Barreme, Chief Justice Marshall held that the President’s war powers were 

subject to valid statutory limitation. 6 U.S. (2 Cranch) 170 (1804). This case considered the 
statute whereby Congress had authorized the U.S. Navy to intercept ships bound to French 
ports, but did not authorize the President to intercept ships bound from such ports. In 
Little , a U.S. Navy ship, acting pursuant to a presidential order to intercept ships bound to 
or from French ports, intercepted a commercial vessel suspected of coming from a French 
port. Id. at 176. The Supreme Court ruled the action illegal because it went beyond the 
military force authorized by statute. Id. at 179. 

 
The Supreme Court has continued to adhere to this view of the war power. In 

modern times, the Court has consistently held that the President is bound by statutory 
restrictions in wartime. In Youngstown Sheet & Tube Co. v. Sawyer, the Court struck down 
President Truman’s order that the nation’s steel mills continue operating in order to keep 
United States troops in the Korean War armed. 343 U.S. 579, 588-89 (1952). Justice 
Jackson’s concurring opinion emphasized that the Constitution did not set forth an 
exclusive power in the President that would permit him to disregard Congress’s statutory 
restrictions on his preferred means of conducting the war. Id. at 637-38. 

 
Most recently, the Supreme Court has applied Justice Jackson’s framework to 

resolve challenges to the President’s assertions of Commander-in-Chief power. In a number 
of recent Supreme Court cases, particularly Rasul v. Bush, 542 U.S. 466 (2004), Hamdi v. 
Rumsfeld, 542 U.S. 507 (2004), and Hamdan v. Rumsfeld, 548 U.S. 557 (2006), the President 
has asserted broad unilateral authority to conduct military operations dealing with the 
detention and treatment of enemy combatants. In none of these cases did the Supreme 
Court vindicate the President’s position. In each case, the Court required the President to 
comply with applicable statutory limits. 
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The restrictions and requirements that Congress has imposed on the President 
through the Timetable Act fall well within Congress’s power to define the scope of a conflict 
that it has authorized. Congress may directly define the scope of the limits on the West 
Baltizstani war effort through mechanisms such as troop ceilings and deployment 
restrictions. And just as the Supreme Court upheld Congress’s authorization to seize ships 
bound to a French port, but not ships coming from a French port, Congress can certainly 
prohibit the President from undertaking a certain mission, here, installing a new West 
Baltizstani regime. And, of course, Congress could have certainly used its spending power 
to cut off the President’s ability to maintain current troop levels, or to undertake 
unauthorized missions. 
 

The Constitution gives the President the power to command the armed forces, but 
Congress has the power to initiate war and to fund and define its parameters. The 
parameters set forth in the Timetable Act are well within Congress’s powers under the 
Constitution, and the statute infringes on no constitutional authority of the President. The 
President is in violation of the statute, and he must follow the requirements set forth 
therein. 
 
D.  Conclusion 
 

For the reasons stated in this opinion, President Carcetti’s motion to dismiss is 
DENIED, the congressmen’s motion for summary judgment is GRANTED, and President 
Carcetti’s cross-motion for summary judgment is DENIED. 

 
 

Dated this June 30, 2009 ________________________ 
 

Rhonda Pearlman 
United States District Judge 
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No. 09-2254 
 
 

 
UNITED STATES COURT OF APPEALS 

FOR THE THIRTEENTH CIRCUIT 
 

 
 
THOMAS CARCETTI, President  ) 
of the United States,    ) 

Appellant,    ) 
) 

v.    ) 
) 

SENATOR R. CLAYTON DAVIS  ) 
et al.      ) 

Appellees.    ) 
) 

_______________________________________ 

 

 

Before Phelan, Chief Judge, Colvin, and Wise, Circuit Judges. 
 
 
Phelan, C.J. 
 

President Thomas Carcetti appeals the district court’s order granting summary 
judgment to Senator R. Clayton Davis and Representative Nerese Campbell in this case. The 
district court held that the congressmen had standing as legislators to bring this suit, and 
that the President was acting in violation of the West Baltizstan Timetable Act of 2009 
(“Timetable Act”), which the district court decided was constitutional. 

 
The President argues that Senator Davis and Representative Campbell lack standing 

to sue because they have suffered no personal injury as a result of the President’s actions. 
The President also argues that the Timetable Act is unconstitutional because it infringes on 
his Commander-in-Chief power provided in Article II, section 2 of the Constitution. 

 
Although we agree that the congressmen have standing, we conclude that the 

Timetable Act is unconstitutional because it infringes on the President’s constitutional 
powers. Accordingly, we reverse the district court’s decision and remand with instructions 
to enter summary judgment for the President. 
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BACKGROUND 
 

After a violent attack against U.S. forces in West Baltizstan in March 2009, Congress 
passed the Timetable Act, which requires the President to reduce the number of troops in 
West Baltizstan by certain levels and within specified periods of time. The Timetable Act 
also prohibits the President from deploying any new troops to West Baltizstan, and it 
requires him to abandon his mission of installing a democratic government in West 
Baltizstan if it has not been achieved within 90 days. 

 
Congress had previously authorized the use of force in West Baltizstan in response 

to that country’s refusal to comply with certain provisions of a cease-fire agreement. The 
“Joint Resolution to Authorize the Use of United States Armed Forces Against West 
Baltizstan” (“Joint Resolution”) authorized the President “to use the Armed Forces of the 
United States as he determines to be necessary and appropriate in order to defend the 
national security of the United States against the continuing threat posed by West 
Baltizstan, including by removing from power the current West Baltizstani regime.” 

 
The President ordered troops to West Baltizstan on August 3, 2004, with a mission 

to depose the country’s dictator, C.V. Royce, and to establish a new democratic government. 
With much destruction along the way, the military deposed Royce and took him into 
custody. Installing a new democratic regime proved a more difficult task, as American 
forces were met with tremendous violence by West Baltizstani insurgents in an effort to 
derail the democratization process, culminating in a devastating attack on U.S. forces on 
March 3, 2009. 

 
Following this attack, Congress passed the Timetable Act, which prohibits the 

President from deploying any additional troops to West Baltizstan, requires him to reduce 
troop levels by certain amounts within specified time periods, and prohibits him from 
pursuing the mission of installing a new democratic regime if it is not accomplished within 
90 days. One month after it passed the Timetable Act, Congress nonetheless appropriated 
money to the West Baltizstani war effort for the next two years. 

 
The Timetable Act became law on March 15, 2009, over President Carcetti’s veto. 

The President has refused to follow the requirements in the Act, claiming that the Act 
violates his power as the Commander in Chief of the armed forces. By the 90-day deadline, 
the President had already violated three provisions of the statute: he deployed new troops 
to West Baltizstan, he failed to accomplish the first mandated troop level reduction, and he 
continued to pursue the mission of installing a democratic regime, which he estimates will 
take three years. 

 
Senator Davis and Representative Campbell filed suit in federal district court, 

seeking a declaratory judgment that the President was in violation of the Timetable Act and 
must follow its requirements. The President moved to dismiss for lack of standing, and 
both parties filed motions for summary judgment. The district court found that Senator 
Davis and Representative Campbell had standing to sue because they suffered injury by 
virtue of their legislative power being “nullified,” and their interest in maintaining the 
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effectiveness of their votes was a recognizable interest. The court also concluded that the 
Timetable Act was constitutional because the President’s Commander-in-Chief power is 
limited to carrying out a war within the parameters set by Congress. 

 
ANALYSIS 

 
A.  SENATOR DAVIS AND REPRESENTATIVE CAMPBELL HAVE STANDING TO BRING THIS SUIT. 
 

As an initial matter, we agree with the district court that Senator Davis and 
Representative Campbell have standing to bring this suit. The parties dispute whether 
these congressmen have a “personal stake” in the alleged dispute, and whether the alleged 
injury suffered is particularized as to them. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-
61 (1992). They also dispute whether the plaintiffs have suffered “an invasion of a legally 
protected interest.” Id. at 560. 

 
We agree with the district court’s analysis on both counts. Like the senators in 

Coleman v. Miller, Senator Davis and Representative Campbell have suffered a personal 
injury because their power as legislators has been “overridden and virtually held for 
naught” by President Carcetti’s refusal to comply with the Timetable Act’s prohibitions and 
requirements. See 307 U.S. 433, 438 (1939). Moreover, the Supreme Court did recognize in 
Coleman that a congressman’s “interest in maintaining the effectiveness of [his] vote[]” is a 
legitimate interest for purposes of standing. Id. Having determined that these legislators 
have standing, we proceed to the merits. 

 
B.  THE TIMETABLE ACT UNCONSTITUTIONALLY INFRINGES ON THE PRESIDENT’S COMMANDER-
IN-CHIEF POWER. 
 

The President has only one enumerated power pertaining to war. He is the 
Commander in Chief of the armed forces. U.S. Const. art. II, § 2. This power has always been 
understood to be robust and to make the President preeminent in the conduct of warfare. 
This Commander-in-Chief power gives the President power to conduct military operations 
on the ground. See Fleming v. Page, 50 U.S. (9 How.) 603, 615 (1850) (“As commander-in-
chief, [the President] is authorized to direct the movements of the naval and military forces 
places by law at his command, and to employ them in the manner he may deem most 
effectual . . . .”). 

 
Although Congress has many powers related to war, it cannot exercise those powers 

in such a way as to intrude on the President’s power as Commander in Chief. Congress 
cannot command the armed forces any more than the President can raise the armed forces. 
Thus, Chief Justice Chase recognized broad power in Congress to declare war and make 
laws necessary to carry it on, “except such as interferes with the command of the forces 
and conduct of campaigns. That power and duty belong to the President as Commander-in-
Chief.” Ex parte Milligan, 71 U.S. 2, 139 (1866). This passage is often understood to mean 
that Congress can not “micromanage” the President’s conduct of a military campaign. 
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Congress has done just that through the Timetable Act. Not only has Congress set an 
arbitrary 90-day deadline on the completion of the task of installing a democratic regime in 
West Baltizstan, notwithstanding that it has authorized troops to stay much longer with 
apparently nothing to do but prepare to leave, but Congress has also mandated which 
troops the President may use to accomplish this task. The President is far more qualified 
than Congress to know whether a military unit that has been deployed for a certain amount 
of time will be tired and ineffective, and whether deploying fresh troops to the area will be 
critical to completing not only the regime change, but the task of getting our weary troops 
home safely. 

 
It is important to recall non-Commander-in-Chief cases such as Myers v. United 

States, 272 U.S. 52 (1926), in which the Supreme Court invalidated the Tenure of Office Act, 
which purported to require consent of the Senate before the President could remove 
certain cabinet officers. President Johnson had been impeached in part for refusing to 
comply with the Act on the ground that it was unconstitutional. The Supreme Court ruled in 
favor of President Johnson, making clear that despite the breadth of Congress’s powers, 
they are not unlimited and may unconstitutionally invade powers reserved to the 
President. Id. at 55. 

 
The same is true of the President’s Commander-in-Chief power. Congress cannot 

legislate in a way that impermissibly undermines the Executive’s power. Through the 
Timetable Act, Congress has taken for itself authority properly belonging to the President. 
Congress is a funder and a rulemaker for the armed forces, and the President is the 
commander of the forces created. 

 
The shared war powers of the President and the Congress must always be evaluated 

under the well-recognized principle that the President’s authority and primacy is especially 
clear in the area of foreign affairs and the military. See The Prize Cases, 67 U.S. (2 Black) 
635, 668 (1862); Department of Navy v. Egan, 484 U.S. 518, 529 (1988); Harlow v. 
Fitzgerald, 457 U.S. 800, 812 n.19 (1982). 

 
In United States v. Curtiss-Wright Export Co., the Supreme Court stated: 
 
It is quite apparent that if, in the maintenance of our international relations, 
embarrassment – perhaps serious embarrassment – is to be avoided and 
success for our aims achieved, congressional legislation which is to be made 
effective through negotiation and inquiry within the international field must 
often accord to the President a degree of discretion and freedom from 
statutory restriction which would not be admissible were domestic affairs 
alone involved. 
 
299 U.S. 304, 320 (1936). It is certainly within the President’s area of expertise to 

know whether it is wise from an international relations standpoint to abandon a country in 
a state of lawlessness, after having deposed its leader. The President’s Commander-in- 
Chief power must give him this authority. 
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Additionally, in this case, Congress has chosen to set a timetable for withdrawing 
from West Baltizstan rather than cutting off funding for the war efforts, which would also 
be within its power. There are a number of reasons why it might have done so. For 
example, some members of Congress might support winding down a conflict in a foreign 
country, but might nevertheless not wish to cut off funds for troops on the battlefield. 

 
Nonetheless, it is a well-established principle that Congress’s appropriation of funds 

may serve in some circumstances to confer authority for executive action. See Fleming v. 
Mohawk Wrecking & Lumber Co., 331 U.S. 111, 116 (1947); DaCosta v. Laird, 448 F.2d 1368, 
1369 (2d Cir. 1971) (“In other words, there was sufficient legislative action in extending 
the Selective Service Act and in appropriating billions of dollars to carry on military and 
naval operations in Vietnam to ratify and approve the measures taken by the Executive,” 
even after the repeal of the Gulf of Tonkin Resolution, which authorized the conflict); Berk 
v. Laird, 317 F. Supp. 715, 727-28 (E.D.N.Y. 1970) (concluding that Congress’s 
appropriations for ongoing military operations in Indochina constituted authorization for 
those activities). As such, the termination of direct authorization to use force, absent 
additional action such as the denial of appropriations, does not constrain the Executive’s 
ability to continue U.S. combat operations. 
 
C.  CONCLUSION 
 

The Constitution does not delineate to any branch of government the power to end a 
war. Although Congress has many powers relating to war, the Timetable Act goes too far. 
Because the Timetable Act infringes on the President’s authority granted by Article II, 
section 2 to serve as the Commander in Chief of the Armed Forces, it is unconstitutional. 
The District Court’s decision is REVERSED, and this case is remanded to the district court 
with instructions to enter summary judgment for the President. 
 

  



 

Page 17 

 

Wise, J., concurring. 
 

I believe that Senator Davis and Representative Campbell do not have standing to 
bring this suit against the President. I would therefore vacate the District Court’s order 
granting summary judgment to the congressmen and remand with instructions to dismiss 
the case for lack of a case or controversy. 

 
“No principle is more fundamental to the judiciary’s proper role in our system of 

government than the constitutional limitation of federal-court jurisdiction to actual cases 
or controversies.” Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 37 (1976). And as the 
Supreme Court stated in Raines v. Byrd, “our standing inquiry has been especially rigorous 
when reaching the merits of the dispute would force us to decide whether an action taken 
by one of the other two branches of the Federal Government was unconstitutional.” 521 
U.S. 811, 819-20 (1997). I do not believe that Senator Davis or Representative Campbell’s 
injuries are “personal, particularized, concrete, and otherwise judicially cognizable,” as 
Supreme Court precedent requires. Id. at 820. 

 
I believe this case is easily disposed of by carefully analyzing the Supreme Court’s 

decision in Raines v. Byrd. In that case, the plaintiffs were members of Congress who had 
voted against the short-lived Line Item Veto Act, alleging that the Act was unconstitutional 
because it “diluted their Article I voting power” as members of Congress. Id. at 816. 

 
The Supreme Court noted that the injury the legislators claimed was an 

“institutional injury (the diminution of legislative power), which necessarily damages all 
members of Congress and both Houses of Congress equally.” Id. at 821. The Court also 
explained that the legislators “do not claim that they have been deprived of something to 
which they personally are entitled,” and that rather, their claim of standing “is based on a 
loss of political power, not loss of any private right, which would make the injury more 
concrete.” Id. 
 

As in Raines, Senator Davis and Representative Campbell’s injuries are neither 
personal nor concrete. It is an injury shared equally by all members of Congress, and the 
injury would cease to exist if they lost their next reelection bids. Moreover, unlike in 
Coleman v. Miller, both congressmen’s votes (and the vote of every other congressman) 
were given full effect. See 307 U.S. 433 (1939); see also Harrington v. Schlesinger, 528 F.2d 
455, 459 (4th Cir. 1975) (“[T]he four congressmen in this action claim that they have an 
interest in ensuring enforcement of laws for which they voted. Once a bill has become a 
law, however, their interest is indistinguishable from that of any other citizen. They cannot 
claim dilution of their legislative voting power because the legislation they favored became 
law.”). 

 
The Supreme Court in Raines, and the D.C. Circuit in Campbell v. Clinton, 203 F.3d 19 

(2000), found it important that their decisions dismissing legislators’ claims for lack of 
standing “neither deprive[] Members of Congress of an adequate remedy (since they may 
repeal the Act or exempt appropriations bills from its reach), nor foreclose[] the Act from 
constitutional challenge (by someone who suffers judicially cognizable injury as a result of 
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the Act).” Raines, 521 U.S. at 829; Campbell, 203 F.3d at 23. Those important considerations 
exist here. 

 
Congress has an adequate remedy against the President. Although it has voted to set 

limits on the President’s authority to conduct the war in West Baltizstan, Congress here has 
other legislative options available. As suggested in Campbell, Congress has the power of the 
purse; it could cut off funding altogether for the war and eliminate the President’s means to 
continue unauthorized military operations in defiance of the statute. Campbell, 203 F.3d at 
23. And, of course, as also suggested in Campbell, “there always remains the possibility of 
impeachment should a President act in disregard of Congress’ authority.” Id. 

 
Additionally, there certainly are other proper plaintiffs who suffer personal injury 

on account of the President’s actions and would clearly have standing to bring a lawsuit 
challenging his actions – for example, a soldier with orders to deploy to West Baltizstan. See 
Massachusetts v. Laird, 451 F.2d 26, 29 (1971). 

 
Because I believe that Senator Davis and Representative Campbell lack standing to 

bring this suit, I would vacate the district court’s order of summary judgment for the 
congressmen and remand with instructions to dismiss this case for lack of standing.  
 
 
 
 
PUBLISH: 
Date: August 10, 2009 
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THE SUPREME COURT OF 
THE UNITED STATES 

OCTOBER TERM 2009 
 

SENATOR CLAYTON DAVIS   ) 
et al.      ) 

Petitioners,    ) 
) 

v.    ) 
) 

THOMAS CARCETTI, President  )   No. 09-103 
of the United States,    ) 

Respondent.    ) 
) 

_______________________________________ 

 

 
 
This petition for writ of certiorari to the United States Court of Appeals for the 

Thirteenth Circuit, filed by Petitioners on August 14, 2009 is hereby GRANTED that this 
Court may hear and consider the following issues: 

 
 

1. Do congressmen who voted for legislation that the President refuses to obey on grounds 
that the legislation is unconstitutional have standing to sue the President for failing to 
comply with the legislation? 
 
 
2. Does the Timetable Act unconstitutionally infringe on the President’s power as 
Commander in Chief of the armed forces? 
 
 
 
August 17, 2009 
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2009 Tullis Moot Court Competition Rules  
 

1. Teams  
1.1. A team must consist of two second year LSU Law students. Participants are 

responsible for making teams. If an individual is unable to find a teammate, the 
participant can sign up individually and will be assigned a teammate by the 
Tullis Committee Chairperson if possible.   

1.2. After the brief is submitted, team members may not be substituted.  
1.3. Substitutions are at the discretion of the Tullis Chair.   

 

2. The Brief General Rules  
2.1. Teams will be randomly assigned to write their brief on behalf of either the 

petitoner or respondent. Each team will be emailed their respective side by the 
Tullis Committee within 10 days of the sign-up. 

2.2. All questions regarding the problem or brief must be submitted before 5:00 
PM, August 31st, 2009.  

2.3. Teams shall not consult or receive any other assistance with anyone besides 
team members. This includes but is not limited to students, professors, 
lawyers, and judges. 

2.4. Each team may divide the brief writing as it sees fit, however, it is 
recommended that each team member be responsible for writing one of the 
two issues.  The brief shall be written in a consistent and cohesive tone. 
However, If using team brief for moot court team try-out, primary authorship is 
required.   

2.5. All participants must abide by the LSU Law Honor Code.  
  

3. The Brief Requirements  
3.1. Briefs shall comply with the rules in this section.  If a brief fails to comply this 

section, points will be deducted in accordance with rule 5 of these rules.  
3.2. All briefs shall be typed and formatted to properly print on 8 x 11 inch paper. 

All briefs shall be written using ñTimes New Romanò 12-point font with one 
inch margins on all four sides.   

3.3. The printed brief (ñhard copyò) shall be bound into a volume or fastened with 
three (3) staples down the left margin.  

3.4. The electronically submitted (ñsoft copyò) brief shall be in PDF format.  
3.5. Briefs shall conform to Rule 24 of the U.S. Supreme Court, as amended for 

the Tullis competition. Each brief shall contain a Cover page, Questions 
Presented, Table of Contents, Table of Authorities, Statement of Case, 
Summary of the Argument, Argument, and Conclusion.  

3.6. The Cover Page shall conform to Rule 24 of the U.S. Supreme Court, as 
amended for the Tullis competition. The Team number shall be placed in the 
upper right-hand corner. This is how we will identify you - no signatures or 
other identifying marks are allowed.  
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3.7. Length. 
3.7.a. Each brief shall be double-spaced and shall not exceed 20 pages in 

length. 
3.7.b. Page limit does NOT INCLUDE the pages containing the Questions 

Presented, Table of Contents, Table of Authorities, Statement of Case, 
or any appendix.  

3.7.c. Page limit DOES INCLUDE the Summary of Argument, Argument, and 
Conclusion.  

3.8. All citations should follow the guidelines set forth in the ALWD manual or the 
Harvard Bluebook, except that parallel citations are unnecessary for the 
purpose of this competition, regardless of jurisdiction. Each team must specify 
on the brief cover which citation manual has been used. 

3.9. The Brief and Oral Arguments are being submitted to the U.S. Supreme 
Court.  The LSU Law Center Moot Court Board has revised relevant Supreme 
Court rules for the purposes of the Tullis Competition (Rules 24, 28 & 34).  
These rules, as amended for the purpose of the Tullis Competition are 
attached. 

3.10. Submission Procedures  
3.10.a. Time and Place - The brief is due on Monday, September 14, 2009, by 

4:30 pm, no exceptions. The brief must be submitted to Professor Todd 
Bruno in room W155 AND emailed to LSULawTullis09@gmail.com. A 
brief received past this time will receive a score of zero.  

3.10.b. Number of Briefs - Each team shall submit one hard copy AND one PDF 
copy of its brief.  

3.10.c. Each team must submit one printed copy (ñhard copyò) of its brief in the 
format as specified in ñForm,ò infra. 

3.10.d. In addition to submitting a hard copy, each team must also email a PDF 
version (ñsoft copyò) of its brief. If you have questions or problems, email 
LSULawTullis09@gmail.com.  Technical problems MUST be resolved 
before the submission deadline.  

3.10.e. Submission Confirmation ï Each Team will receive an email response to 
confirm that its brief has been electronically received. If, after 24 hours 
from submission, a team has not received such a response from a 
member of the Moot Court Board, the team must send an email to 
LSULawTullis09@gmail.com requesting verification that its brief was 
successfully transmitted.  

 

4. Brief Scoring  
4.1. The brief will be evaluated by a member of a 5 member scoring committee for 

knowledge of the law, style, and persuasiveness. A 100 point scale will be 
used.  

4.2. There will be one technical grader per brief that will assess citations and 
errors, and assigns scores in the form of a deduction in accordance with rule 6 
of these rules.  

4.3. The high score and low score will be dropped and the remaining three scores 
will be averaged to determine the teamôs brief score.  

mailto:LSULawTullis09@gmail.com
mailto:LSULawTullis09@gmail.com
mailto:LSULawTullis09@gmail.com
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5. Brief Penalties  
5.1. Participants failing to provide all, or the accurate, cover page information will 

be penalized one (1) point from their overall brief score. 
5.2. Participants turning in an insufficient number of briefs will be penalized one-

half (0.5) point per missing brief from their overall brief score.  
5.3. Teams turning in briefs in excess of the page limits set out in Section C (1)(d) 

will be penalized two (2) points from their overall brief score for each page 
over the limit. 

5.4. Any team violating the research and outside assistance rules in Section B (2) 
may be disqualified.  The Co-Chairs will investigate any such occurrence after 
giving the suspected participant an opportunity to comment.  The Chair will 
make disqualification decisions after consulting with the Tullis Competition 
faculty advisor.  In lieu of disqualification, the Co-Chairs, at their discretion, 
may penalize a team for violation of the outside assistance rules. 

5.5. Where no specific penalty is provided for a rules violation, the Co-Chairs, at 
their discretion, may determine and impose appropriate penalties. 

 

6. Oral Argument General Rules  
6.1. The oral argument will consist of preliminary rounds, an octo-finals, a quarter-

finals, a semi-finals, and a final round.  
6.2. Arguments are team against team, i.e. two Petitioners against two 

Respondents.  
6.3. Each member of the team must argue a different issue. The teams are free to 

choose which member argues which issue.  
6.4. So far as possible, each oral argument will be before a panel of three (3) 

judges. Oral argument judges will consist of local judges, attorneys, and 
current Moot Court Board members.  

6.5. For each argument, each presiding judge will individually score each oralist on 
a scale of 0-100.  The competitorôs oral advocacy score for that round will be 
the average of the judgesô scores.  The teamôs total oral advocacy score will 
be the average of each individual competitorôs oral advocacy score calculated 
in the preceding sentence. 

6.6. For scoring briefs and oral arguments, judges will be provided with detailed 
guidelines. 

6.7. In the case of a tie, a participant will advance based on the following criteria: 
6.7.a. highest brief score; if a tie remains, then  
6.7.b. highest single round team score, if tie remains then 
6.7.c. highest single individual score, if tie remains 
6.7.d. coin flip executed by Tullis Chair.  

6.8. After verification by the Tullis Chair, the oral scores are final and cannot be 
challenged.  
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7. Oral Argume nt Preliminary Round  
7.1. Each team will argue twice  
7.2. The preliminary round will be on Saturday, October 17, 2009.  
7.3. Length. 

7.3.a. Each competitor will have ten (10) minutes to argue their issue.  
7.3.b. Each team on the side of the petitioner can reserve up to two (2) minutes 

for rebuttal after the close of the respondentôs argument.  
7.3.c. Only one competitor can argue the rebuttal.   

7.4. No participant may attend an oral argument other than the rounds in which 
he/she participates.  Outsiders and guests are also not permitted.  

7.5. The sixteen (16) teams with the highest score as calculated in rule 6 will 
advance.  

 

8. Oral Argument Octo -finals, Quarter -finals, Semi -finals, Final 
Rounds  
8.1. Each team will argue once  
8.2. The team with the highest seeding chooses between arguing for the petitioner 

or respondent. The team does not have to choose the same side as their brief.  
8.3. Length.  

8.3.a. Each competitor will have fifteen (15) minutes to argue his/her issue.   
8.3.b. The Team arguing for the Petitioner may reserve up to five (5) minutes 

for rebuttal at the close of the Respondentôs argument. 
8.3.c. Only one competitor can argue the rebuttal.   

8.4. Dates.  
8.4.a. The Octo-final round will be on October 19, 2009. 
8.4.b. The Quarter-final round will be on October 21, 2009.  
8.4.c. The Semi-final round will be on October 22, 2009.  
8.4.d. The Final round will be on October 27, 2009.  

8.5. The team with the highest score in each argument will advance to the 
succeeding rounds.  

8.6. If a complete team cannot participate in a match for any reason, then it forfeits.   
However, the Tullis Chair, at their discretion, can schedule alternative match 
times exceptionally.    

 

9. Oral Argument Scoring Calculation  
9.1. The brief grade and oral argument grade will be weighted and combined into a 

composite score.   
9.2. The weight of the brief and oral argument to determine the  composite score 

will vary in the following rounds: 
9.2.a. The Preliminary round ï 60% Brief Grade, 40% Oral Argument Grade  
9.2.b. The Octo-final round - 50% Brief Grade, 50% Oral Argument Grade 
9.2.c. The Semi-final round - 40% Brief Grade, 60% Oral Argument Grade  
9.2.d. The Quarter-final round- 30% Brief Grade, 70% Oral Argument Grade 
9.2.e. The Final Round - 100% Oral Argument Grade 

9.3. A new composite score will be tabulated at the end of each round. 
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10. Moot Court Board Selection  
10.1. The 2010-2011 Moot Court Board will be chosen based on the composite 

score of the top competitors.   
10.2. Law Review students who compete in the Tullis Competition may serve on the 

Moot Court Board.   
10.3. Board selection will be based on your team brief score and your individual oral 

argument scores. Therefore, students who may not have advanced into the 
upper levels of the competition may still be eligible for selection to the Moot 
Court Board.  
 

11. The Supreme Court Rules Amended for Tullis  
11.1. Amended RULE 24 - BRIEFS ON THE MERITS - In General - Brief Contents - 

a brief on the merits for a petitioner or respondent shall contain in the order 
here indicated:  

11.1.a. Questions shall be set out on the first page following the cover, and no 
other information shall appear on that page. The phrasing of the 
questions presented need not be identical with that in the grant for a writ 
of certiorari, but the brief may not raise additional questions or change 
the substance of the questions presented.  

11.1.b. If the brief exceeds five pages, a table of contents and table of cited 
authorities. 

11.1.c. The constitutional provisions, treaties, statutes, ordinances, and 
regulations involved in the case are not required to be set out verbatim. 
Their citations alone are sufficient, but the necessary text shall be 
included in an appendix to the brief.  

11.1.d. A concise statement of the case, setting out the facts material to the 
consideration of the questions presented, with appropriate references.  

11.1.e. A summary of the argument, suitably paragraphed. The summary should 
be a clear and concise condensation of the argument made in the body 
of the brief; a mere repetition of headings under which the argument is 
arranged is not sufficient.  

11.1.f. The argument, clearly exhibiting the points of fact and of law presented 
and citing the authorities and statutes relied on.  

11.1.g. A conclusion specifying with particularity the relief the party seeks.  
11.1.h. A brief shall be concise, logically arranged with proper headings, and 

free of irrelevant, immaterial, or scandalous matter. The Court may 
disregard or strike a brief that does not comply with this paragraph.  

11.2. A statement of jurisdiction is not required for purposes of the Tullis 
competition. 

 


